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I.

Introduction
A.

Scope

This memorandum discusses the legal standard by which international criminal courts
and tribunals evaluate post-conviction requests for review. Specifically, this memorandum
focuses on how international tribunals analyze an alleged “new fact” to either grant or deny a
party’s request for a review of a conviction, which, if granted, would allow reexamination of the
case and conviction. The primary cases discussed in this memorandum arise out of the
International Criminal Tribunal for the Former Yugoslavia (“ICTY”), the International Criminal
Tribunal for Rwanda (“ICTR”), and the International Residual Mechanism for Criminal
Tribunals (“MICT”). While the current laws and procedures in place at the Extraordinary
Chambers in the Courts of Cambodia (“ECCC”) and the International Criminal Court (“ICC”)
are similar to those at the ICTY and ICTR 1, it appears that they have never considered a postconviction request for review and therefore are excluded from the following analysis.

B.

Summary of Conclusions

To win a request for review, post-conviction, a party must show: (1) a new fact, (2) that
was not discovered at the time of the original proceedings, (3) that could not have been
discovered by the moving party through due diligence, and (4) that is sufficiently important to
undermine confidence in the lower court decision. If the moving party fails on the second or
third element, extraordinary circumstances permit appellate review when ignoring the new fact,
if it were proven true, would result in manifest injustice.

1

See Extraordinary Chambers in the Courts of Cambodia: Internal Rules, Rev 9, as revised 16 January 2015; Rules
of Evidence and Procedure, International Criminal Court, 10 September 2002, U.N. Doc. ICC-ASP/1/3. [Electronic
copy provided in accompanying USB flash drive at Sources 3 and 4.]

8

Asserting a “new fact” for purposes of post-conviction requests for review is a relatively
high bar and the international criminal tribunals have generally been disinclined to find “new
facts” in order to grant a request for review. The international tribunals have granted more
reviews based on the avoidance of manifest injustice, rather than the actual satisfaction of the
four elements required to grant a request for review. Where international tribunals have granted
requests for review, the reviews have typically resulted in a reversal of some portion of the final
judgment in favor of the moving party.

II.

Law and Application
A.

The International Criminal Tribunal for the former Yugoslavia and
International Residual Mechanism for Criminal Tribunals

The ICTY was established in May of 1993 to prosecute war crimes, genocide, and crimes
against humanity committed during the 1990’s conflicts in the Balkan region. 2 The tribunal has
secured over 80 individual convictions and its pending cases continue to be litigated under
jurisdiction of the MICT. 3
1.

Standard of Review

Under extraordinary circumstances, requests for review permit a party to have a case
reexamined, even several years after the final judgment has been rendered. 4 They are exceptional
procedures and not an opportunity to re-litigate failed arguments. 5 Pursuant to Rule 119 of the

2

G.A. Res. 827 (May 25, 1993). [Electronic copy provided in accompanying USB flash drive at Source 38.]

3

See The Cases, International Criminal Tribunal for the Former Yugoslavia (Nov. 28, 2017, 7:42 PM),
http://www.icty.org/en/ action/cases/4. [Electronic copy provided in accompanying USB flash drive at Source 37.]
4

Prosecutor v. Tadić, Case No. IT-94-1-R, Decision on Motion for Review, ¶ 24 (Int’l Crim. Trib. for the Former
Yugoslavia July 30, 2002). [Electronic copy provided in accompanying USB flash drive at Source 26.]
5

Prosecutor v. Blagjević, Case No. IT-02-60-R, Decision on Request for Review, ¶ 4 (Int’l Crim. Trib. for the
Former Yugoslavia July 15, 2008). [Electronic copy provided in accompanying USB flash drive at Source 5.]

9

ICTY Rules of Procedure and Evidence, any party may request a review of the final judgment if
a new fact has been discovered that was not known to the moving party at the time of trial or
appellate proceedings, and the new fact could not have been discovered through the exercise of
due diligence at the time of the proceedings.6 While the defendant may file a request for review
at any time, the prosecution must do so within one year of the final judgment. 7 Under Rule 120,
the request shall be granted if a majority of the chamber judges agree that “the new fact, if
proved, could have been a decisive factor in reaching a decision….” 8
The tribunal defines a “new fact” as a fact that was not “among the factors that the
deciding body could have taken into account in reaching its verdict.”9 It does not matter whether
or not the new fact existed prior to the proceedings, merely whether or not the moving party and
deciding body knew of the fact. 10 Additionally, new evidence does not necessarily present a new
fact. “Whereas additional evidence, though not merely cumulative, goes to the proof of facts that
were in issue at trial, evidence of a new fact, while generically in the nature of additional
evidence, is evidence of a fact that was not in issue or considered in the original proceedings.” 11

6

Rules of Procedure and Evidence, International Criminal Tribunal for the Former Yugoslavia, U.N. Doc.
IT/32/Rev. 55 (1994), revised on 8 July 2015. [Electronic copy provided in accompanying USB flash drive at
Source 1.]
7

8

Id.
Id.

9

Prosecutor v. Tadić, Case No. IT-94-1-R, Decision on Motion for Review, ¶ 25 (Int’l Crim. Trib. for the Former
Yugoslavia July 30, 2002). [Electronic copy provided in accompanying USB flash drive at Source 26.]
10

Id.

11

Prosecutor v. Radić, Case No. IT-98-30/1-R.1, Decision on Defense Request for Review, ¶ 22 (Int’l Crim. Trib.
for the Former Yugoslavia Oct. 31, 2006). [Electronic copy provided in accompanying USB flash drive at Source 8.]
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The tribunal may still grant a request for review even if the party does not meet all of the
requirements in Rule 119. “In order to prevent a miscarriage of justice, [the Chamber judges]
may grant a motion for review based solely on the existence of a new fact which could have been
a decisive factor in reaching the original decision.” 12 The court elaborated on this point in Tadic
when it stated:
the Appeals Chamber, whenever it is presented with a new fact that it is of such
strength that it would affect the verdict, may, in order to prevent a miscarriage
of justice, step in an examine whether or not the new fact is a decisive factor,
even though the second and third criteria under Rule 119 of the Rules may not
be formally met.13
2.

Case Application

Over the course of its existence, the ICTY has received at least ten requests for review of
a final judgment, with at least one being granted. The majority of the requests for reviews were
denied due to the lack of a “new fact” as defined under Rules 119 and 120.
a.

Vidoje Blagojević

The ICTY convicted Vidoje Blagojević in 2005 for complicity in genocide, and the
crimes against humanity of aiding and abetting murder, persecutions, and forcible transfer.14 On
appeal, the appellate chamber reversed Blagojević’s complicity in genocide conviction, but
affirmed all other convictions and sentenced Blagojević to 15 years’ imprisonment.15 A year

12

Prosecutor v. Tadić, Case No. IT-94-1-R, Decision on Motion for Review, ¶ 26 (Int’l Crim. Trib. for the Former
Yugoslavia July 30, 2002). [Electronic copy provided in accompanying USB flash drive at Source 26.]
13

Id. at ¶ 27.

14

Prosecutor v. Blagjević et. al, Case No. IT-02-60-T, Judgment, ¶ 797 (Int’l Crim. Trib. for the Former Yugoslavia
Jan. 17, 2005). [Electronic copy provided in accompanying USB flash drive at Source 6.]
15

Prosecutor v. Blagjević et. al, Case No. IT-02-60-A, Judgment, p.137 (Int’l Crim. Trib. for the Former
Yugoslavia May 9, 2007). [Electronic copy provided in accompanying USB flash drive at Source 7.]

11

after the appeals judgment, Blagojević requested a review of the trial and appellate court
decisions pursuant to Rule 119 of the Rules of Evidence and Procedure. 16 He asserted five bases
for the request for review. 17 However, the court found that Blagojević’s first three arguments had
already been raised and disposed of on appeal and therefore did not qualify as new facts. 18
As to his fourth argument, Blagojević asserted that none of the evidence in a separate
case, Popović, which covered the same time period and the same criminal acts for which
Blagojević was convicted, implicated Blagojević.19 His fifth argument asserted that a witness
who testified in his case, Momir Nikolić, refused to testify in Popović, and therefore it should be
reconsidered whether Nikolić still accepts his testimony in Blagojević’s case.20 The court
dismissed both of these arguments, stating that “the fact that the same events were the subject of
Prosecution evidence in another case, and that a witness who testified in Blagojević’s trial may
have refused to testify in another trial do not constitute ‘new facts’ within the meaning of Rule
119.”21 Both arguments related to issues already considered in prior proceedings. 22 Accordingly,
the court dismissed Blagojević’s motion.23

16

Prosecutor v. Blagjević, Case No. IT-02-60-R, Decision on Request for Review, ¶ 2 (Int’l Crim. Trib. for the
Former Yugoslavia July 15, 2008). [Electronic copy provided in accompanying USB flash drive at Source 5.]
17
18
19
20
21
22
23

Id. at ¶¶ 6-9.
Id. at ¶ 7.
Id. at ¶ 8.
Id.
Id. at ¶ 9
Id.
Id. at p. 5

12

b.

Mlađo Radić

The ICTY convicted Mlađo Radić in 2001 as a co-perpetrator of persecution, murder, and
torture.24 In 2005, the appeals chamber reversed several underlying convictions, as they
pertained to specific instances, but still found enough evidence to affirm all of Radić’s
convictions and affirmed his sentence of 7 years’ imprisonment. 25 Subsequently, Radić filed a
request for review in 2006 alleging that there was new witness testimony which was not
available during the original proceedings, and that would refute “Witness K’s” testimony that
Radić was the one who raped her.26 The rape of Witness K was an underlying incident
considered in Radić’s conviction of torture.27
The new testimony asserted by Radić was the room in which Witness K was raped was
not available to Radić at the time of the incident, and therefore he could not have been the one to
rape her.28 The court concluded, however, that the issue of the room’s accessibility was already
raised at trial through the testimony of several witness. 29 Additionally, the court stated that
although the room’s accessibility to Radić may never have been “discussed in this light during

24

Prosecutor v. Kvočka et al., Case No. IT-98-30/1-T, Judgment, ¶ 578 (Int’l Crim. Trib. for the Former Yugoslavia
Nov. 2, 2001). [Electronic copy provided in accompanying USB flash drive at Source 9.]
25

Prosecutor v. Kvočka et al., Case No. IT-98-30/1-A, Judgment, p. 242 (Int’l Crim. Trib. for the Former
Yugoslavia Feb. 28, 2005). [Electronic copy provided in accompanying USB flash drive at Source 10.]
26Prosecutor

v. Radić, Case No. IT-98-30/1-R.1, Decision on Defense Request for Review, ¶ 6 (Int’l Crim. Trib. for
the Former Yugoslavia Oct. 31, 2006). [Electronic copy provided in accompanying USB flash drive at Source 8.]
27

See Prosecutor v. Kvočka et al., Case No. IT-98-30/1-A, Judgment (Int’l Crim. Trib. for the Former Yugoslavia
Feb. 28, 2005). [Electronic copy provided in accompanying USB flash drive at Source 10.]
28

Prosecutor v. Radić, Case No. IT-98-30/1-R.1, Decision on Defense Request for Review, ¶ 13 (Int’l Crim. Trib.
for the Former Yugoslavia Oct. 31, 2006). [Electronic copy provided in accompanying USB flash drive at Source 8.]
29

Id. at ¶¶ 17-19.
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trial[,]…in order for review proceedings to be available, the Defence must establish that the
question of accessibility of the room where Witness K was found to have been raped was not in
issue or not considered by the Trial Chamber in reaching its verdict.” 30 On this basis the court
rejected Radić’s assertion that the previously unavailable witness testimony presented a new fact
and dismissed the request for review.31
c.

Zoran Žigić

In 2001, the ICTY convicted Zoran Žigić of persecution, murder, torture, and cruel
treatment.32 The Appeals Chamber, in 2005, affirmed all of Žigić’s convictions and his sentence
of 20 years’ imprisonment. 33 A year after the appeals judgment, Žigić requested a review of the
trial and appellate court decisions pursuant to Rule 119 of the Rules of Evidence and
Procedure.34 He asserted that throughout both the trial and appellate proceedings, the prosecution
clearly and intentionally withheld exculpatory evidence – a document called “Prosecution’s
Submission of Summaries of Witness Testimony…” compiled in 1999 – that the prosecution was
required to make available to Žigić.35 Upon review of the document, the following note preceded
witness statement summaries:

30
31

Id. at ¶ 21 (emphasis in original).
Id. at ¶ 20.

32

Prosecutor v. Kvočka et al., Case No. IT-98-30/1-T, Judgment, ¶ 691 (Int’l Crim. Trib. for the Former Yugoslavia
Nov. 2, 2001). [Electronic copy provided in accompanying USB flash drive at Source 9.]
33

Prosecutor v. Kvočka et al., Case No. IT-98-30/1-A, Judgment, p. 243 (Int’l Crim. Trib. for the Former
Yugoslavia Feb. 28, 2005). [Electronic copy provided in accompanying USB flash drive at Source 10.]
34

See Prosecutor v. Zoran Žigić a/k/a “ZIGA”, Case No. IT-98-30/1-R.2, Decision on Zoran Žigić’s Request for
Review under Rule 119 (Int’l Crim. Trib. for the Former Yugoslavia Aug. 25, 2006). [Electronic copy provided in
accompanying USB flash drive at Source 11.]
35

Id. at ¶ 3.
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In none of these statements is Žigić mentioned as being a participant (as far as
I can see). As Žigić is not accused of being a “superior”, I do not see how we
can accuse him of this death without some evidence of his participation. Unless
the investigators can come up with something more, I do not think we have any
option but to omit this from this part of the schedule, as it applies to Žigić, we
can put it in the general persecution against Kvocka et al., because it happened
at Omaska [sic] but without more it will have to go from this part. 36
The “death” that the note references is that of Bećir Medunjanin, whose murder Žigić was
charged and convicted of.37
The court found that the abovementioned note found in the “Prosecution’s Submission of
Summaries of Witness Testimony…” did not constitute a new fact under Rule 119 because “it
was available and known to Žigić at trial and on appeal.”38 The court found that Žigić’s claim
was “completely without merit”, as the alleged concealed document was clearly available to
Žigić at the time of trial, and Žigić even tried to rely on the document during the original
proceedings to exculpate himself of Medunjanin’s murder.39 Furthermore, the court expressed
that the “blatantly untruthful allegations made by Žigić regarding the ignorance of the
Prosecution Summary, and the attempts by the Prosecution to conceal it from him, go beyond
being frivolous but constitute an abuse of the Appeals Chamber’s proceedings. Žigić was
instructed to take this as a stern warning from the Appeals Chamber that any further attempts to

36
37
38
39

Id. at ¶ 6.
Id. at ¶¶ 6-7.
Id. at ¶ 8.
Id. at ¶¶ 9-10.
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seize the Appeals Chamber with similarly unfounded motions will result in the Appeals Chamber
imposing strict sanctions. 40 Accordingly, the request for review was dismissed. 41
d.

Hazim Delić

In 1998, the ICTY convicted Hazim Delić of Grave Breaches of Geneva Convention IV,
including willful killing, willfully causing great suffering or serious injury to body or health,
torture, and inhuman treatment, and convicted him of war crimes, including murder, torture, and
cruel treatment.42 The Appeals Chamber affirmed the majority of Delić’s convictions in 2001,
but reversed one of Delić’s willful killing convictions and one of Delić’s murder convictions,
and dismissed several counts against Delić’s, including two counts of murder, one count of
torture, and two counts of cruel treatment. 43 In 2002, Delić filed a confidential request for review
alleging a new fact based on evidence provided by Witness W. 44
The court concluded that Delić “failed to establish that he did not know of that evidence
or that the absence of that knowledge was not through lack of due diligence on his part." 45 Delić
could not explain why Witness W had not been called at trial, when the Appeals Chamber ruled
the witness was available to Delić at the time. “In all these circumstances, the Appeals Chamber
40
41

Id. at ¶ 10.
Id. at ¶ 11.

42

Prosecutor v. Delalić et. al, Case No. IT-96-21-T, Judgment, p. 443-446 (Int’l Crim. Trib. for the Former
Yugoslavia Nov. 16, 1998). [Electronic copy provided in accompanying USB flash drive at Source 12.]
43

Prosecutor v. Delalić et. al, Case No. IT-96-21-A, Judgment, p. 306-307 (Int’l Crim. Trib. for the Former
Yugoslavia Feb. 20, 2001). [Electronic copy provided in accompanying USB flash drive at Source 13.]
44

Judicial Supplement No. 32, The Prosecutor v. Hazim Delic, Case No. IT-96-21-R-R119 (April 25, 2002)
http://www.icty.org/x/file/Legal%20Library/jud_supplement/supp32-e/delic.htm. [Electronic copy provided in
accompanying USB flash drive at Source 39.]
45

Id.
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was not satisfied that the failure of Hazim Delic to rely on the evidence of Witness W until this
late stage had led to a miscarriage of justice. Accordingly, it concluded that Hazim Delic had
failed to establish the first, second and third criteria required by Rule 119.”46
e.

Drago Josipović

In 2000, the ICTY convicted Drago Josipović of crimes against humanity, including
persecution, murder, and inhuman acts.47 On appeal, the Appeals Chamber affirmed Josipović’s
convictions in 2001, but reduced his sentence from 15 years’ imprisonment to 12 years. 48
Josipović filed a request for review under Rule 119 in 2003, asserting that “in reaction to an
article published in a newspaper in Sarajevo after the Appeal Judgement was rendered, Mirsad
Osmancevic contacted the Defence to say that he saw the movements of Josipović on the day of
the attack on Ahmici.” 49 According to this witness and his wife, Josipović was nowhere near a
house he was accused of burning, consequently murdering its occupant. 50 Additionally, Josipović
alleged a second “new fact” that a police officer who resembled Josipović was present during the
scene of the crime and could have been confused for Josipović.51
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Josipović sought review of both the Trial Chamber and Appeals Chamber judgments,
however the court held that he could only seek review of the Appeals Chamber’s judgment
because, under Rule 119, review is only available with respect to a final judgment.52
As to the first alleged “new fact”, the court held that Josipović knew both of the
witnesses at the time of the original proceedings, because he actually asserted in both the trial
and appellate proceedings that he offered assistance to the witnesses to prove that he was helping
Muslims during the attack on Ahmici. 53 The witnesses were known to Josipović at the time of
the original proceedings and their testimony would be considered “additional evidence” of a
material fact, not a “new fact” for purposes of Rule 119. 54 Citing Delic, the court stated that:
[T]he distinction is thus between a fact which was not in issue or considered in
the original proceedings (a "new fact" within the meaning of Rule 119) and
additional evidence of a fact which was in issue or considered in the original
proceedings but which evidence was not available to be given in those
proceedings ("additional evidence" within the meaning of Rule 115). 55
Even though Josipović might not have known everything the witness knew about the
attack during the original proceedings, the Court held that Josipović could have obtained the
information through due diligence. 56 Josipović knew, from at least as early as the trial, that the
two witnesses were in Ahmici on the day of the attack and that Josipović could have contacted
them to testify on his behalf. 57
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Analyzing the claims even further, the court discussed whether or not the two witnesses’
testimonies would have been a decisive factor in reaching Josipović’s conviction.58 It found that
the statements offered by the two new witnesses were not materially different than witness
testimony that the Defence had presented at trial.59 Furthermore, the court recalled that the
credibility of the witness who identified Josipović as being present around the time of the attack
was comprehensively evaluated and the court found the witness’s identification accurate and
credible.60 The court ultimately held that the new testimonies would not cast “reasonable doubt
on Witness EE’s identification of Josipović such that they could have been decisive in the
finding that it was Josipović who participated in the attack.” 61
As to the second “new fact”, – the similarly looking police officer, Slavko Topalovic,
present around the time and place of the attack – the court held that it was a new fact because the
issue was not litigated at trial. 62 The evidence went to proof of the facts that Slavko Topalovic
resembles Josipović and that Topalovic was a member of the fourth combat unit of the military
police.63 However, the court held that the Defense could have come across this detail at the time
of trial and appeal if it had exercised due diligence. 64 Furthermore, the court held that the
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Defence failed to show that the second new fact could have been a decisive factor. Even if the
original photos of Josipović and Topalovic attached to Josipović’s request for review could have
been obtained,
any similarities which might appear between the two small passport-style
photographs would not carry enough weight to persuade the Appeals Chamber that
the identity of Mr. Topalovic could have been a decisive factor in the decision to
convict Josipovic, especially in view of the lack of evidence to show that Mr.
Topalovic was present in Ahmici on 16 April 1993, or that he participated in the
attack on the house of Musafer Puscul. 65
Ultimately, the court dismissed the entire request for review because neither new fact met
the requirements of Rule 119.66
f.

Tihomir Blaškić

The ICTY convicted Tihomir Blaškić in 2000 of attacks on towns and villages, murder
and serious bodily injury, the destruction and plunder of property, inhuman or cruel treatment,
and forcible transfer. 67 Blaškić was also convicted of war crimes, including unlawful attacks on
civilians, willful killing, murder, willfully causing great suffering or serious injury to body or
health, extensive destruction of property, devastation not justified by military necessity, plunder,
inhuman treatment, and cruel treatment.68 On appeal in 2004, the appeals chamber reversed a
majority of Blaškić’s convictions and reduced his original 45 year sentence to 9 years’
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imprisonment.69 The prosecution filed a confidential request for review of the appeals chamber
judgment in July 2005.70
In their request, the prosecution argued that the court should grant its request in light of
six new facts. 71 Before discussing the “new facts”, the court offered a lengthy discussion of how
to define a new fact, emphasizing that
a new fact within the meaning of Article 26 of the Statute and Rules 119 and 120
of the Rules refers to new information of an evidentiary nature of a fact that was
not in issue during the trial or appeal proceedings. This means that it must not have
been among the factors that the deciding body could have taken into account in
reaching its verdict. In other words, [w]hat is relevant is whether the deciding body
[ ... ] knew about the fact or not in arriving at its decision. 72
The court went on to state that when determining “whether a fact proffered in a review
proceeding is actually ‘new’…the key concern is that it must not have been at issue during the
original proceedings.”73 The moving party bears the burden of defining the “new facts,” which
the reviewing court will then compare against the “previously litigated facts as found in the plain
language of the final judgement or decision at issue and the record underlying that final
judgement or decision.”74
Where the "new facts" are identical to facts already at issue, then review under Rule
119 is not available. Of course, at times, the facts previously litigated are not
69
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entirely clear and they could be interpreted more broadly or narrowly vis-a-vis the
alleged new facts. In those cases, the review Chamber does not, a priori, decide to
interpret the previous facts more narrowly. It will, after considering the final
judgement or decision and underlying record, weigh the arguments of the parties in
order to determine the most appropriate characterization of the facts as they were
considered by the original Chamber for purposes of comparing them to the
purported "new facts."75
Furthermore, reviewing courts focus on the “previously litigated facts that are most relevant
vis-a-vis the alleged ‘new fact’, whether ‘broad’ or ‘narrow’, to determine whether they preclude
the availability of a review.”76
Turning to the prosecution’s “new facts,” the first three facts related to information
received and action taken by the Vitez Municipal Government, which encompassed Ahmići, a
village in which Blaškić allegedly ordered an attack on Bosnian Muslims.77 The first three “new
facts” were:
(1) Blaškić issued an oral order to the Vitez Municipal Government…to conduct
preparations during the night…for the attack scheduled for 16 April 1993 in Vitez
Municipality;
(2) A meeting was held on 15 April 1993 by the Vitez Municipal Government at
which "Conclusions" were reached to try to postpone the attack which had been
ordered by Blaškić as the Commander of the Central Bosnia Operative Zone
("CBOZ"); [and]
(3) Blaškić was approached during the evening of 15 April 1993 by members of the
Vitez Municipal Government and asked to stop the attack, but Blaškić declined
and, as a result, General Praljak and Dario Kordic were approached[.] 78
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The prosecution offered three evidentiary documents to support the “new facts.” 79 The court,
however, found that none of the information in the documents referenced the first fact, and ruled
that it “need not consider whether this constitutes a ‘new fact.’” 80 As to the second and third fact,
the court held that they also did not constitute “new facts” within the meaning of Rules 119 and
120,81 because any orders Blaškić may have given to attack Bosnian Muslims in Ahmići,
“whether written or oral, defensive or offensive in nature[,]” were already at issue when both the
trial and appellate court determined whether Blaškić’s ordered crimes.82 Therefore, the first three
facts merely constituted additional evidence with regard to facts already litigated. 83
As its fourth “new fact,” the prosecution asserted that “[o]ral orders from Blaškić in
relation to the attack on Ahmici included orders to commit crimes[.]”84 The prosecution claimed
that while Blaškić was convicted for crimes at the trial level on the basis of written orders, oral
orders were not an issue. 85 The court, however, reiterated that whether or not Blaškić issued any
orders to commit crimes was already litigated and therefore the prosecution’s fact was merely
additional evidence of that issue.86
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The prosecution asserted in its fifth “new fact” that a 20-page report filed by Blaškić and
relied upon extensively by the Appeals Chamber had been significantly manipulated and altered
from the original report and was actually missing an additional 20 pages identifying a new
source for the information. 87 Like the previous facts, the court found that the source of the
information in the report had already been litigated and the report was found to be
credible.88Accordingly, the court ruled that the fifth fact did not constitute a “new fact.”
Furthermore, the court finds that even if the fifth fact qualified as a “new fact,” the prosecution
failed to show how the fifth fact would have impacted the final judgment. 89
As to its sixth fact, the Prosecution claimed that new evidentiary information supported
the assertion that Blaškić ordered the Vitezovi to assist in the attack on Grbavica, where acts of
destruction not justified by military necessity and systematic pillaging occurred.90 “The
[p]rosecution argue[d] that its sixth alleged fact is ‘distinctively new’ because the Appeals
Chamber noted that the Vitezovi were not involved in the attack on Grbavica indicating that the
fact that the Vitezovi were actually involved in the attack pursuant to BlaskiC's direct order was
not at issue in the original proceedings.”91 The court, however, held that the fact concerning
Vitezovi involvement or non-involvement on the attack in Grbavica was clearly at issue in the
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original proceedings and therefore the prosecution’s final fact also failed. 92 Accordingly, the
court dismissed the prosecution’s request for review in its entirety. 93
g.

Mladen Naletilić

In 2003, the ICTY convicted Mladen Naletilić of persecutions on political, racial and
religious grounds (as a crime against humanity), war crimes of unlawful labor, wanton
destruction not justified by military necessity, and plunder, and grave breaches of the Geneva
Convention, including torture, willfully causing great suffering or serious injury to body or
health, and unlawful transfer, and sentenced him to 20 years’ imprisonment.94 On appeal in 2006,
the Appeals Chamber confirmed the majority of Naletilić’s convictions and his 20-year prison
sentence.95 Two years later, Naletilić submitted a request for review asserting new facts that
allegedly demonstrated Naletilić’s innocence for crimes he was convicted and that Naletilić’s did
not receive a fair trial. 96
Naletilić asserted that his convictions were obtained on the false testimony of Falk
Simang, and that the prosecution secured Simang’s testimony through "[o]utright tampering and
promises of preferential treatment." 97 Naletilić alleges that the prosecution used promises to
92
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obtain witness testimony, deliberately withheld the existence of said promises from the tribunal,
and therefore violated Naletilić’s right to a fair trial.98 But, the court found both the trial and
appellate court already considered the issues of Simang’s testimony and credibility, and therefore
the information did not qualify as a new fact within Rules 119 and 120. 99 Additionally, Naletilić
failed to show that this fact would have been a decisive factor in the prior judgments because
other evidence corroborated Naletilić’s criminal responsibility. 100 The court thus dismissed
Naletilić’s request for review.
h.

Veselin Sljivančanin

Veselin Sljivančanin was convicted in 2007 of torture, in violation of the laws and
customs of war, and sentenced to 5 years’ imprisonment. 101 In 2009, the appellate chamber
affirmed Sljivančanin’s convictions, found him guilty of the additional crime of aiding and
abetting murder, and increased his sentence to 17 years.102 The appellate chamber relied on
circumstantial evidence, the existence of a conversation, to infer a new factual finding that
Sljivančanin possessed the necessary mens rea for the additional conviction from information he
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must have learned during that conversation.103 A year later, Sljivančanin filed a request for
review.104
In his request, Sljivančanin asserted that a witness was prepared to testify to that
conversation and that the testimony would exonerate Sljivančanin as to the additional
conviction.105 The proffered testimony indicated that Sljivančanin did not learn information from
the conversation that would support the necessary mens rea for the additional conviction. 106
Sljivančanin claimed that this witness approached Sljivančanin’s defense team about the
testimony only after learning about the appeals final judgment. 107 After a pre-review hearing on
the testimony, the court granted Sljivančanin’s request for review, holding that
the new information provided by [the witness] concerning the Conversation
constitutes a ‘new fact’…, that, if proved, could fundamentally alter the balance of
evidence relating to this case, eliminating the basis for the…Appeal Judgement's
conclusion that Sljivančanin possessed the mens rea for aiding and abetting murder
as a violation of the laws or customs of war[.]…While considering that ‘the [new
fact] was discoverable through due diligence by Sljivančanin’s counsel’, the
Appeals Chamber reasoned that ‘review of the…Appeal Judgement is necessary
because the impact of the [new fact], if proved, is such that to ignore it would lead
to a miscarriage of justice’.108
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Upon reviewing the case, the court ultimately held that Sljivančanin’s new fact rendered his
additional conviction – aiding and abetting murder – untenable.109 Accordingly, the court
vacated the conviction and reduced Sljivančanin’s sentence to ten years’ imprisonment. 110
i.

Duško Tadić

Duško Tadić was convicted of persecution, cruel treatment, and inhuman acts by the
ICTY in 1997.111 After separate appeals on the judgment and sentence, the appellate chamber
affirmed Tadić’s convictions and found him guilty of additional crimes against humanity, war
crimes, and grave breaches of the Geneva Convention. 112 The court ultimately sentenced Tadić
to 20 years’ imprisonment. 113 In 2001, Tadić filed a request for review of his entire case in light
of a contempt hearing against a member of his defense team.114
Tadić alleged three “new facts” under Rule 119 and 120 that were the findings of the
contempt judgment.115 The court found that the findings did constitute “new facts” because the
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contempt judgment was not rendered until after the appellate chamber’s final judgment. 116
However, Tadić failed to show that the findings would have been decisive factors in the appeals
chamber’s final judgment and therefore the court dismissed Tadić’s request for review.117
j.

Other Requests for Review

Goran Jelisić was convicted in 1999 by the ICTY for plunder (as a war crime), cruel
treatment (as a war crime), inhuman acts (as a crime against humanity), and numerous murders
(as both a war crime and a crime against humanity). 118 In 2001 the Appeals Chamber reversed
one Jelisić’s murders, but affirmed his remaining convictions and sentence of 40 years’
imprisonment.119 The next year, Jelisić filed a confidential request for review under Rule 119.120
While the request was ultimately denied 121, the court’s decision could not be located, presumably
due to the confidential nature of the original request.
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B.

The International Criminal Tribunal for Rwanda
1.

Standard of Review

The ICTR adopted the same rules of evidence and procedure as the ICTY, namely the
ICTR Rules of Procedure and Evidence.122 Accordingly, the ICTR requires a showing of the
same four elements previously analyzed in the ICTY jurisprudence, but may still grant a request
for review in the absence of all four elements, in order to prevent a miscarriage of justice.
Review proceedings are found in Article 24 of the Statute and Rules 146,147, and 148 of the
Rules.123
2.

Case Application
a.

Jean-Bosco Barayagwiza

The ICTR indicted Barayagwiza for crimes relating to genocide, but the indictment was
later dismissed in 1999 with prejudice by the appeals chamber, due to preliminary motion
challenging the legality of Barayagwiza’s arrest.124 The prosecution filed a request for review a
month after the dismissal,125 asserting the “new fact” that the prosecutor was never permitted to
address numerous new facts used to support the abuse of process doctrine considered at the
appellate level without a full hearing or adjudication of the facts by the trial chamber.126 While
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Barayagwiza argued that requests for review could only be filed in relation to convictions, the
court clarifies that requests for review apply to any final judgment that terminates proceedings,
including a dismissal with prejudice. 127
The court ultimately holds that, while the facts used to support the abuse of process claim
were not known to the prosecution at the time of the original proceedings, they could have been
known through due diligence. 128 However, the court found that, faced with “a possible
miscarriage of justice, the Chamber construes the condition laid down in Rule 120, that the act be
unknown to the moving party at the time of the proceedings before a Chamber, and not
discoverable through the exercise of due diligence, as directory in nature.”129 Accordingly, the
court granted review of the decision, and upon reconsideration, Barayagwiza was ultimately
convicted of instigating genocide, extermination, and persecution, and sentenced to 32 years’
imprisonment.130
b.

Ferdinand Nahimana

In 2007, the appellate chamber affirmed Nahimana’s convictions of direct and public
incitement to commit genocide and persecution as a crime against humanity. 131 Eight years later,
in 2015, Nahimana filed a request for review asserting new evidence that was unavailable during
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the original proceedings. 132 Specifically, Nahimana offered as new evidence: “four diplomatic
telegrams, sent by a French diplomat, Ambassador Yannick Gerard, describing meetings with
Rwandan interim government officials, including Nahimana, In July 1994.”133 Nahimana argued
that the new facts undermine the finding that he had control over the RTLM, 134 a broadcasting
company that aired speeches inciting the killing of the Tutsi ethnic group. The appeals chamber
found that “review of the Appeal Judgment is not necessary because the new fact is not of such
strength that it would affect the verdict and ignoring it would not lead to a miscarriage of
justice.”135
c. Eliézer Niyitegeka
The ICTR convicted Niyitegeka in May 2003 of genocide, conspiracy to commit
genocide, direct and public incitement to commit genocide, murder, extermination, and
inhumane acts as crimes against humanity. 136 Niyitegeka filed six requests for review between
2006 and 2015, but the court noted that noted that "a large part of Niyitegeka's submissions
effectively seek reconsideration of the ICTR Appeals Chamber's decisions dismissing his prior
requests for review."137
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In Niyitegeka’s sixth request for review, he asserts that a witness, whose uncorroborated
testimony was used to convict Niyitegeka of two murders, had since developed material
inconsistencies, because in other domestic proceedings, the same witness attributed one or both
of the murders to another perpetrator. 138 The court held that it could not exclude that “this
potential ground for review may have a chance of success.” 139 Accordingly, the court concluded
that Niyitegeka would benefit from the assistance of counsel, agrees to apponint counsel, and
dismisses Niyitegeka’ request for review without prejudice. 140
d. Other Request for Review
In 1999, the ICTR convicted Georges Rutaganda of genocide, extermination, and murder,
and sentenced him to life imprisonment 141. Rutaganda filed a request for reconsideration and
review of the appeal judgement in his case, but the appeals chamber dismissed the request.142
The court held that if had no jurisdiction to reconsider the final judgment and that no new facts
were identified which would have resulted in a miscarriage of justice in this case, necessitating
review.143
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The ICTR convicted Augustin Ngirabatware in 2014 of committing direct and public
incitement to commit genocide and instigating and aiding and abetting genocide. 144 The court
sentenced him to 30 years’ imprisonment. Ngirabatware submitted a request for review in 2016,
which the MICT granted, electing to hold a review hearing. 145 The matter is still currently
pending before the MICT.

III.

Summary of Case Application
It is clear from the rules of procedure and evidence and jurisprudence that the

international criminal tribunals apply a near-identical four-prong test to evaluate post-conviction
requests for reviews. In order to succeed: (1) the party must show that a new fact exist;. (2) the
new fact must not have been available to the moving party at the time of the original
proceedings; (3) the new fact must not have been able to be known to the moving party at the
time of the original proceedings through the exercise of due diligence; and (4) the new fact must
have been considered a decisive factor in the consideration of the defendant’s guilt during the
original proceedings. Additionally, a court may still grant the review, even if a movant does not
show all four elements necessary to trigger an official review of conviction, if the fact, taken as
true and ignored, would result in a gross miscarriage of justice.
Requests for review are exceptional procedures and the international tribunals treat them
as such, maintaining a high threshold for granting these requests. Courts frequently find that the
moving party fails to assert “new facts” within the meaning of the rules, primarily because the
fact was already put at issue during the original proceedings. This seems to be a sticking point
144
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for most movants, because the asserted “new facts” are often determined to be merely additional
evidence for an issue already litigated. In the rare case that a moving party can assert a “new
fact,” the courts often find that the new fact would not have been decisive in the court reaching
its final judgment.
The international tribunals seem more inclined to grant reviews based on the avoidance
of manifest injustice, rather than the actual satisfaction of the four elements required to grant a
request for review. During the course of this research, not one case was able to be found where
the movant was able to satisfy all four elements to grant a request. Where international tribunals
have granted requests for review, the reviews have typically resulted in a reversal of some
portion of the final judgment in favor of the moving party.
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